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684 MICHIGAN LAW REVIEW 

Bills and Notes — Holder in Due Course. — The maker of a check is 
sought to be held liable upon a check fraudulently put in circulation by his 
clerk. The plaintiff is a holder in due course. Held under the Negotiable 
Instruments Law, § 35 (33) the plaintiff is conclusively presumed to have 
taken the check through a valid delivery. Buzsell v. Tobin, (1909), — Mass. 
— , 86 N. E 923. 

Before the general enactment of the statute many cases declared that a 
negotiable instrument was not complete until delivery for the purpose of 
giving effect thereto. Burson v. Huntington, 21 Mich. 416; Baxendale v. 
Bennett (1878), L. R. 3 Q. B. D. 525; Branch v. Sinking Fund, 80 Va. 427, 
56 Am. Rep. 596. in the cases just cited the defense of a want of delivery 
was allowed as against holders in due course. The contrary doctrine had 
been held by other courts. Kinyon v. Wolford, 17 Minn. 239; Martin v. 
Muhlke, 186 111. 327, 57 N. E. 954. Section 18 of the Negotiable Instruments 
Law of Michigan which is typical of the American Statutes, says: "Where 
the instrument is in the hands of a holder in due course, a valid delivery 
thereof by all the parties prior to him., so as to make them liable to him, is 
conclusively presumed." The Statute affirms what is probably the rule 
according to the numerical weight of authority in this country. Bunker, 
Negotiable Instruments 59. 

Carriers — Exemption from Liability for Negligence Under Special 
Contract. — A circus company, of which the plaintiff was an employee, con- 
tracted with the defendant for the transportation of a circus train. The 
contract stipulated that the defendant should not be held liable for injuries 
to persons or property, even though such injuries resulted from its negligence. 
It was not shown that the plaintiff had any knowledge of the provisions of 
the contract. In an action for damages for injuries occasioned by the negli- 
gence of the defendant, it was held, that the plaintiff was not bound by the 
contract and could recover. Sager v. Northern Poc. Ry. Co. (1908), — C. 
C. D., Minn., 4th Div. — , 166 Fed. 526. 

In the absence of a special contract the carrier is liable for injuries result- 
ing from its negligence, to all lawfully upon its trains. Chamberlain v. Pier- 
son, 87 Fed. 420; Blair v. Erie Ry., 66 N. Y. 313; Brewer v. New York, etc. 
R. R., 124 N. Y. 59; Hutchinson, Carriers > § 1018. The carrier of pas- 
sengers cannot, ordinarily, contract against the consequences of its own 
negligence, in the performance of its common law duties. Voight v. Balti- 
more etc. Ry., 79 Fed. 561 ; Jones v. St. Louis etc. Ry., 125 Mo. 666; Feld- 
schneider v. Chgo. etc. Ry., 122 Wis. 423. But it is under no obligation to 
carry special cars, such as circus trains, and may, therefore, make special 
contracts with reference thereto, and may stipulate for exemption from 
liability even if resulting from its own negligence. Long v. Lehigh etc. 
Ry., 130 Fed. 870; Peterson v. Chgo. etc. Ry., 119 Wis. 197. Such a 
contract is, however, operative only as between the parties to it, and 
does not bind employees who do not consent to its provisions, either 
expressly or impliedly. Voight v. Baltimore etc. Ry., supra; Brewer v. 
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New York etc. R. R., supra. Whether or not employees can in the 
absence of actual knowledge, be charged with knowledge of, and there- 
fore consent to, the terms of such a contract, is not settled 1 . Hutchinson, 
Carriers, § 1018, and cases there cited. The better reasoning seems to sup- 
port the view adopted in the principal case, that although the employee is 
charged with knowledge of the existence of a contract between his employer 
and the railroad, yet he may assume that his rights under it are fully pro- 
tected as against the negligent acts of the railroad. Chamberlain v. Pierson, 
supi'a; Brewer v. New York etc. R. R., supra; Voight v. Baltimore etc. Ry., 
supra. The plaintiff's right of action was, therefore, dependent not upon the 
terms of the contract to which he was not a party and to which he did not 
consent, but upon the duty of the railroad to carry without negligent injury, 
all lawfully upon its trains. 

Colleges — Entrance Discriminations — Mandamus Not Remedy for 
Refusing Admission. — B and another, both negroes, after having com- 
pleted the freshman year in the department of veterinary medicine and 
surgery at defendant college — a private institution organized under Mich. 
Comp. Laws. Chapter 218 — and after having satisfactorily completed their 
work were refused admittance at the beginning of the second year because 
of their color. They brought mandamus proceedings against the college and 
obtained an order granting a writ. From this order respondent brings 
certiorari. Held, mandamus does not lie to compel a college to admit stu- 
dents whose right to admission depends upon an implied contract. Booker 
et at. v. Grand Rapids Medical College, (1909), — Mich. — , 120 N. W. 589. 
It is the general rule that mandamus does not lie to compel a private 
corporation to perform its obligations resting in contract with an individual. 
State ex rel. Poyser v. Trustees Salem Church, 114 Ind. 306, 16 N. E 811; 
State ex rel. Rosenfeld v. Einstein, 46 N. J. Law 479; High, Extraordinary 
Legal Remedies, Ed. 3, p. 25 ; Cook v. College of Physicians and Surgeons, 
72 Ky. 541 ; State ex rel. Burg v. Milwaukee Medical College, 128 Wis. 7, 
106 N. W. 116. Private institutions of learning though incorporated, may 
select those whom they will receive, and may discriminate by sex, age, pro- 
ficiency in learning and otherwise. State v. Md. Inst, for Promotion 
Mechanic Arts, 87 Md. 643, 41 Atl 126. Refusal of a college to admit negro 
students does not deny them any constitutional immunity or privilege. State 
v. Md. Inst, for Promotion Mechanic Arts, supra. Relators rights here were 
based on an implied contract with defendant and their remedy for its breach 
was an action at law for damages. 

Constitutional Law — Aliens — Keeping for Immoral Purposes. — De- 
fendants, residents of Chicago, were indicted for violation of § 3 of the act 
of Congress of February 20, 1007 (34 Stat, at L. 898, 899, chap. 1134, U. S. 
Comp. Stat. Supp. 1907, pp. 389, 392), entitled "An Act to Regulate the 
Immigration of Aliens into the United States." The charge against the 
defendants was based upon that portion of the act which made it a felony 



